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L. The attached record of trial by Military Commission anoointed 
by pategraph 14, Special Orders Mumber 330, Headquartere Bighth Army, dated 
13 Decender 1945, having been referred to the Steff Judge Advacste Bighth Amy, 
dated 4 Jane 1945, review of aame, with opinion and recommendations ani regsons 
therefor, is. herewith mates thet 





TaTSUO TSUCHIYA (Teutchia, Tacia, Techicia sen), civilian gmard (formerly 
corpor al, Japanese army), attached to army at MiteuchimapRisoner of War 
Camp, Honshu, Japan, aleo in charge of clothing and supplies. 





fried at t Headquartera, Bighth Army, APO 342 
7 Yokohama, Japan, 18 December 1946 -- 
i 27 Lecember 1946, 
$ Age : 28 yeare 
Martial atetus t Married 8 April 1943 
Children : Two, under two years of age. 
ae : 
as aebel iy 
Charge: Violation of Laws and Hot Gallty se 
Customs of War - 5¢ Hissuchina Guilty (2 208) 
Prisoner of War camp vetween (R18, 23) 
November 1942 and September 1946 
(R 23), committed atrocities 
7 against prisoners of war. 

Spec, 1: About 5 March 1943, Hot Guilty Yes 
jointly with seven others, bext Guilty (R 208) 
and killed Private First Cines (R 18 
Teas. 
Spec. 2: Noverber, 1944, jointly ae Not Guilty Yee 
with three othars beat Sergeant Guilty (B 208) 
Tandquist. . (R 18, 
Syed, 3! Between November 1942 Hot Guilty 
oad May.1944, deat Private | Guilty (RB 208) 
First Claes Kolilis. (R 18 
Spec. 4: Between Nove-ber 1942 Hot Not Guilty on def- 
and May 1944, beat Major Cory Guilty ense Motion 


(R18) (R 123) 
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Legally 

Share and Snecifiention Elena Findings. Sugtained 
Speco 5: During Septenber 1944 Not Hot 
deat Private Vigil. a Guilty Guilty 

(Ris) (B 208) 
Spec 6: About 15 dirne 1945 : Not Rot 
deat Private Yigil. Guijty Guilty : 

(2 18) (R 208) 
Spec 7: During January and Bot Guilty Yas 
Mareh 1945 (2 16), forcing Gatity (R 208) 
prisoners to face each other (R 19) 
in two ranks and slop each 
other. 
Speo &: Between Jovember 1949 Not Not Guilty on Def- 
and May 1944, misappropriate and Guilty ense Motion 
withholding Red Cross suoplies. (R18) (R 133) 
Maxima Sentence t Death . 
Sentence Aijuiged : Life imprisonment at hard lebor 
Sentence Recomuended : Life inprigsonment at hard lebor 


3. The vecord of trial in this cese comes to thie headquarters for 
an automati@ appellate review, the primary function of which is to semare 
that the accused has been neither deprived of nor denied the righte and 
orotection afforded to him before 4 military commission trying an accused 
war criminal. Consequently, those specifiertionsa of whichthe accused 
was found guilty, or which were dismiaeed by the commission during 
the trial, present nothing to be considered on review. Hence, this review 
will be confined to aa@nsiderstion of the record of trial insofar aa it 
pertains to specifications 1, 2, and 7, of which the rceused was found gailty. 


By the exchange of correspondence through the Seiso Legation, 
the Japanese Yovernment egreed to spply "mitntisa Mutandis", the convention 
relatize to the treatment of preoners of war (R 20, 21, Ex. 1). 


With reference to specification 1, Private First Claws Robert 
Gordon Teas (Sx 4, 6, 8, 10, 14, 16, 19) (referred to as "Tense", Ex 5, 
7, 12, "Zecyes", He 17, end "Thies*, Ex 18), 19 Bomb Group, A.AP., wos a 
prisoner of wor at the Miteulshime Prisoner of War Onmp, Hone, Jepan. 
Some time in the fore part of 1943 (3 Jon 4%, Fx 17; 20 dan 43, Ex 12; 
27 Web 43, Be 4: Feb 43, Bx 7; 2 Mar 43, Ex 4), Tene, heving been necused 
of (Rx 7, 14, 16, 28), or caught teking (Ex 4) or ateeling (ix 6, 8, 11, 12, 
18, 19, 20) some food, clothing, or Red Cross supples, ond though 411 
with dysentary end molerie (Ez 14, 16, 28), was beaten (x 3, 4, 7, 9, 
10, 12, 12, 14, 18, 16, 17, 19, 20) constantly (Ex 18), many times (Fx 
4,'6, % 9, 11, 17, 19, 20) daily (Re 10), kicked (Fx 18) and slashed 
acroes the face (Ex 28) with knotted ropes (Ex 3, 14, 16) and clube (2x 3, 
4, 6, 8 10, 11, 14, 15, 16, 17, 19, 20) about the face and head (Ex 3, 
6, 14, 18) which beaome “swollen to about twice ite normal eige* (Ex 17) 
unt4l he begame unconscious (Bx 3, 12, 16, 19). ‘The evidence shows these 
beatings occurred at the wochstend outaide the barricks (Ex 3), in the 


Pe 
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gaardhouse (3x 4), in front of the administrative building (Bx 12) and 

in the kitchen (Ex 17). While in tho hospital (Zx 2, 12, 28), as a re- 

sult of deating (x 6) Teas was beaten by accused cbout three hours be- 

fore he died (Sx 18). Teas was aleo stripped of his clothes in the yard at 
which tine there was about 1 4 inches of snow on the ground and ice water 

was thrown on him (Ex 4). Accused, tatauo Tevchiya (Ex 15), also referred 

to as Toutchia (Ex 3). Taesa (Hx 5), Tohchte (Hx 17), Tachye (Bx 20), 

Tehicia Sen (Bx 25) and Suchiysh (Ex 28), and known to she privoners of 

war es “little glass eye" (Fx 3, 4, 6, 15) and “glass eye" (Bx 4, 6), in- 
flicted thie abuse in conjunction with Corporal Xanichi Yoshis,wa, also 

known as "Mush Mouth" (Ex 3, 4, 8, 12, 15, 28), Kimura (Ex 5), Kenmura 

san (2x 17), a Japanese known a8 Kawieta, Fawatsa, and “Rivet Tooth" (Ex 

3, 8, 13), Fajimoto, known as "Punk" (Hx 12), a guard known as “Dig Clase 
Bye" (Bx 6), Shodie, a d-panese orderly ("% 10) ond a Japanese interpreter 
called “Mickey Mouse" (Ex 3). Tuchya was “particularly vicious end took 

a sadistie delight in beating men with anything that came to his hands 

on the slightest provocation." (Ex 20), subsequent to these acte (about 

4} hours later (Ex 3), a few days (%& 8), Sth day (fx 12), two or three 

days (Ex 14), about 24 hours (Bx.17) three days (Bx 18), two daye (Bx 

30) Teas died (Bx Z, 4, 6, 8, 9, 12, 14, 15, 17, 18, 19, 20, 28) from 
complications resulting from the beatings (2x 19). As one witness to a 
beating says, “He ("Cines Bye), struck PYC Teas rereetedly over the heaé, 

and after ane of the blows PVT Teas fell, struck the back of his head on the con- 
crete. He died a fer days later® (Bx 8). One affinnt relites "he (Teas) was #00 
wenk to get up and was taken to the hoapital where he G4ea later of Pneumonia" 
(Re 7). The death certificate (Ex 21) showing the cause of death on 5 March 
1943 as “noute enteritis", beare the name of Hiroyuki Takano, who, testify- 
ing in court, geve hia name as Ohara, Bireyoshi (2 83). He atated that in the 
early part of March, 1943 (R 84), he, an optometrist, was the medic: officer 
at Miteuishima Frigoner of War Camp and signed death certificates, (R a6). Ale 
though the copy of the Teas death certificate (Hx 21) bore Takao'a name, 

he did not reesll signing the original (R @7), and did not see the bodies of 
all prisoners for which he wrote death certificates (R 86). All medica} 
officers had orders from Tokyo Interment Onxp to sipn death certification 
without actuelly knowing the cause of death (R66). Coptein Max Werner of the 
US Army Medicnl Corpe testified thet injuries, such as inflicted upon Teas, 
might have caused his death (RB 90, 91), and that a death certificate, made 
without eeeing the deceased, 1s of no value (2 91). 


‘Cmstemtremrte 


With reference to Snesification 2. Sergeant Geral John 
Lundquist, Aruy of the United Statas, by hie own affidavit, related that 
in the latter part of November, 1944, while a prisoner of war at Mitsue 
ghims Camp, a friend had substitated for hin as fire guard, end when 
the Japanese discovered this, tittle Glase Bye", "Punk", "Big Gless Bye", 
and a Japnasse interpreter, get hin out of bad at night, required 
hin to stand at attention in the prison compound for forty-five minutes 
while they bégt him on the fave with wooden slippers ani fists, causing 
his face to be badly braised and ewollen, after which he was required to 
atond naked at attention in the prison Compount in freesing weather. (ix 24). 


With reference to Specification 7, on two ocensions, “n 
January and March, 1945, the guards, including "Little Giase Hye" ant 
"Big Glass Bye", not being satiafied with the work of the detrils on the 
rock piles, required the prisoners to face wach other in two lines and 
beat each other in the fase with their fiats for on hour. Meanvhile the 
guards, including “Little Olas Bya*, and “Big Glaee Bye", went elon this 
line beating the vrisoners with « wooden clud, (fx 26, 27). Tomateu Xi~ ‘ 
murs, a defense witness, stated on crosseexsmination that he had heard 
once of this occurrence (2 184). 
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bv. For the Befnese. 


Unkaiima, Sudeo, (R 1230129), commandant of the Mitsushima 
Prisoner of War Camp (B 123) nver heani the name "Littie Glas ye", (Ro 
125), bat testified that Tatsuo Teuchiya was an asaiatant in the clothing 
departzent and aleo guarded prisoners, (2 124). Teuchiya was “very gentle 
and considerate" (2 135), had no authority to punish prisoners, and wite 
ness asver ordered nor received any report that Tauchiys best prisoners. 
(R124), Witness inspected the hospital daily, but aaw no prisoners who 
had been beaten (RB 127), nor any dead bodies with scars or injuries (R 129) 
Ha remembered to or three instances where prisonere had been put in 
the guarthouse for stealing Red Cress Supplies. After a repttition of 
such offense, the punishment imposed wae to “have the other prisoners beat 
the one who committed” the offense (R 127). 


Harumi Kowata, (2 1302135), errand boy for the Miteuehima 
Camp Commander (8 134) from 10 Decender 1942 to 28 July 1943, knew Tsuchiya 
as "impartial and fair” (2 133). He never saw Tsuchiya inflict physical 
punishuent (2 132) but “heard” of tt. (R131). Once he sae - prisoner of 
wer at Miteachime comp beaten by XKoshigawa, but did not remember who wee 
beaten. (R 126). He heard of a prisoner bing confined for stealing somes 
thing dDut did not know who it was (RB 134). He did not know anyone by the 
name of Tens, nor Iandquist, (R132) Tsuchiya, andtwo other cam person 
rel hai artificte] eyes (2 132). 


Zokichi Hishino, (R 1362142), a guard and edministrative sec- 
tion employee at Mitmushiaa Camp from 28 December 1942 to the end of the 
war, except for the period April, 1944 to April 1945, observed Tsuchiya 
trented prisoners "strictly with fatrnese’ (R 136) and never aaw him atrike 
a priaoner (2 126) except for the customary Japaneses slapping pinishe 
ment (2141), He aid not know or recall whether it was customary at 
Miteashime Gen to atrike prisoners with clubs, knotted ropes, rubber 
shoes (2 142), 


M (R 1428149), a civilian guard at Miteu- 
shina Camo from ‘26 November 1942, to 4 Beptender 1945, knew Tsuchiya had 
an artifien! eye and that hie attitude toward Prisonors was "very dilie 
gent” (2 144). Prisoners were vlapped (2 143) which was a Japanese army 
custom (2B 144), By decision of the senior Amertean Officer (R 148), he 
nver heard of any prisoner being atruck with clugs, ropes or wooden 
slippers (2 147), but reealied two or three instances of prisonere be- 
ing ‘struck with » etiok., (2 146, 148) many prisoners died prior to 
March 1943, heaving contracted illness sbeard ship (2 145). 


fn Kaimure, (2 1492155), © guard at Kitauehins Camp from 
10 December 1942 to 3 December 1945, believed Tauchiya “executed hia 
duty faithfully ond well” (2 149). Prisoners disobeyed orders (2 149). 
cut their shoes with knives, nnd failed to wash toeir clothes (RB 185). 
Yew prisoners were punished by confinement (2 14°) ani the Japonese euse 
fema of slavping (BR 151) but not with clubs, except by the prisoners — 

- of war (2 153), +He heard about the guards lining up Amerionn and Brie 
tish prisoners in ranks and making them slap or bet each cther (R 354),. 


The aceused, Patguo Teuchiya, et his own requost Wes sworn 
(2 161-178, 1820183). He is a former corporal in the Jananese Army, 28 
years old, msrried, snd has ‘two children. Eefore becoming o guard, end 
having charge of clothing nnd other supplies at Mitsushima Camp (2 163, 
170% 171) he was a fermer ond matemaker. Frisonere dicobeyad ordera end 
he slnpped them with his open hand (2 164, 172) about eight or nine 
times (2 167) by order of his superfors (R 177), which was slao recording — 
to Japanese custom; es he hal received while in the Jnpanese Aray. 
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(2 164, 168). He treated prisoners "fairly and squarely" and "looked after the 
protection and the interests" (2 167). Ha did not know Teas (R 165) nor Sergent 
Imndquiet (2 166), as prisoners were addressed by their numbers (2 165), not did 
that he was nicknamed “Little Glees Eya® (2:170). Except for slapping iR 169-170), - 
he categorically ¢enied committing the various forms of abuse ani mistreatment of 
prisoners with which he was charged, and as iniicated in the prosecution's evi~ 
dence (R 165-167, 168170). 


5. Oninion. 


The instant case ia the first to come to t nis ovvice for review 
after trial by a military commission under the procedure establishment by 
letter, AG 000.5 ( 5 Dee 46) LS, General Headquartefs, Supreme Commander for 
the Allied cowers, (herein referred to as SCAP) dented, 5 December 1945, subjedt:! 
Regulations Governing the Tria? s of accusad Var Criminals. 


Thess regulations provide for the composition of the commission, 
the prosecutors and thoir duties, the commission's jurisdiction over persons 
and offneses, and establish the powers and procedure of the commission including 
the scope cof avidentary ainiasibility and the rights of the accused. The 
authority of the Supreme Commander to establish such commiasion 4s not and 
cannot be challenged (Fairman, The Law of Narbtial Rule, page 273). However} 
some of the rules therein established deport from the principles followed in 
Americsn judicial courts and United States courts-mertial, and so far as pere 
tinent to this case thay will be subsequently discressd. 


Charges ngainst accused, received by the defense on 13 Dacember 
1945, were, on 14 Dacember 19468, read to the accused and referred to the Comniasion 
for trial. <At the trial, held from 18 December 1945 & 27 December 1945, Tauchiya 
wae represented by <n individual Japanese olvilian counsel in addition to the 
regularly aprointed Jefense ocunsel. 


Ascused, exgmtned and challenged one member of the commission for 
cause as having praviously, during the war, been a prisoner of war of the 
Japanese. Fhe challened member was not svorn for his examination on the 
challenge, but the challenge was sustained, a:d the challenged member withdrew. 
The error, if any, in failing to swear the challenged nember was thereby cured. 

: . Accused moved to strike specifications 7 and 8 which wes denied. Spee 
cifica' tion 7 will be considered. One basis for the motion was that since the specie 
fication alleged an offense of forming prigonera of wor in two ranka and forcing 
them to slap each other, such elapping was not an offanse under the lawe of war 
since the Japapse Army for e minor derelicition mey be recognised, it wae nowhere 
asserted, for recognized or practiced in the Japanese Amy. The other grounge for 
‘the motion to strika are that the specifications allegea more ihath One offense 
against unidentified individuels et uncertain times and dates. To be fairly 
apprised of the accusations against him is all to which an sccused is entitled. 
The SOAP rules and reguistions require the specifications to be "clenrly 
worted", <A reading of the specificetions, as amended in open court, gives 
® Clear word-picture of accused's alleged criminal conduct, and whlle dates 
and names are omitted, an allagetion of auch information 10 net esaentiel to 
properly plead the alleged offense, inasmuch as specific dates ani nemos sre 
immaterial 1f the acts were commi‘ted at some times during the alloged period on 
eome prisoners of war. 


The daniel of the motion to strike was proper. 


. From the foregoing conalderations it is algo concluded that the 
denial of the defense notion for more specific atatement aa te snacifie 
cations 7 and & wae vroner. 


the presumotion of innocence obtains in trisle of accused versona 
pefore military commissions and accused's ples of not guilty to the charce and all 
specifications, as amended, placed on the prosecutions the burden to prove the 
accused guilty beyond a regsonable doubt ty evidence, competent under international 
law and the SCAP rules governing the procedure in trials before military commisetons. 
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The SCAF rules direct that such evidencies admissible as in the 
Commission's opinion “would be fo assistance in proving or disaproving 
the charge" cr “would have probative value ia the mind of a reasonable 
\ man", inoluding, among other things, "affidavits, depogitions or other 
signed stateme&’ts". Any evidence which would be of assistance in prov- 
ing or dispraving the charge" must necoasarly have “probative galue". 
as the basis for evidentiarly usefulness follows the established proce 
‘dent of Ex parte Quirin, 317 U. S. 1, 29-30 (See Fairman, The Lew of 
Martial Bule, page 1765). x or 


The prosecution's case rests largely on affidavits and other 
written atatemants, whose introduction in evidence being opposed by the de= 
fense, at the outset and throughout the trial, presents one major ise 
sue which will now be considered. 


Briefly etated, defense objected to the cduiesion of affidavits 
on the grounds that: (1) they viblate Ariicles Of Yar 25 and 38, the : 
6th Amendment to the United States Constitution, and the procedure in 
United States courte and courteemartial; (2) that the affidevits are Ex 

‘parte and accused's right of croapeexsmination is denied; and (3) no 
military necezeity exists to warrant the use of such procedure. 


énewy belligerents are not entitled to the protection of United 


States constitutions] gmarrantees (Brom va Us., & 122-132; de 
dacery ye Ue5., 249 Eel 625; Ex Parte Qnirin, Se fole 
lows that mules of avidnece in United States District coutts do not apply 
to military commissions created to try wa r criminals under international 
lew. <Aithough military coumissions are mentioned in the Articles of War, 
nothing is said to define their powers in the trialof anemy war criminals. 
“The source of power to punish enemy war oriminale omanatesu from other 
parte of the constitution such ae "to provide for the common defense" 
rather then from the power to “make rules for the government and regulation 
of the land and naval forces" (See Opinion of Generel Myron P. Craner, the 
Judge Advocate General, iven to Brigadier General John MN. Weir, Director, 
War Crimes Office, Subject! Applicability of Articles of War to Prisle of 
War Criminala by Military Commigsion, page 2). Yenerpl Cramer in the 
Opinion referred to alao said: 


"Tne Supreme Court in Bx parte Quirin, 317 U.5. 4 
29230, baa already held that Congress by prociding in 
the Articles of War for the tris) of offenses commite 
ae oo, . ted. by enemy dbelligerents ‘has not iteelf undertaken 
es ‘ to codify that branch of international lqw or to mark 
ite precise Youndaries, or to emuerate or define 
by atatute all the acts which thet law condenns,". 
I¢, therefore, Songrees tae not invaded the substrntive 
field vf those offmsus, there isa fair inference, 
proof tc the contrary lacking, that it did not intend 
to enter the »vrocedural field in that respect." There 
fore, Con@reas did not intend the articles of wer © 
to 2oply to military commissions trying enemy hal- 
tizgerents or civilians for war crimes." (Opinion of 
‘ Pp ‘ 


It follows, therefore, that the rules of evidence gonerally applicable 
to commissions governed by international lew will resolve the tssue of 
the sdmiasibility of evidence in he instant case. On this subject, 
Colonel Archibr.14 King, Chief, International Law Déviston, Office the 
Judge advocate Genefinl, in an opinion of the Judge Alvocate Genreaal 

on perpetunting teatimony for presentation to an Internetioneal military 
tribunal st-tes! 


PURL: https://www.legal-tools.org/doc/fdf8 





(Raview of the Staff Judge Advocate Cont'a). 


‘The reasons which havelled to the adoption 
oz liberal rales by international tribunal generally 
would seem to de just es fullypresent in cneaa 
brought before sn intemationnl eriminel court, and. 
therefore to warrant the adoption of aes rales" 
nm +t ; Pe AYOtat 5 SPIGH, 
1946/6465, 18 June 1045, par 3 *Rechnioal rules of 
evidence, such as they have been developed in the 
Anglo-Saxon lae, are not observed. Restrictive 
principles which night straightejaciant the quest for 
truth in a web of formalistic procedure have uniform 
ly beon ignored." ( par 4) "A gpecifie grant 
of euthority to edmit "h evidence as affidavits, 
unsyorn steaterents and Ahe like, is not ensentiel, 
under webleesteb] shaf custemery rule of the lew of 
nations such materiels are admissible, it tetng left 
to the tribunsl to determine what weight ahell te ate 
tributed it them." (Ibid, cer 7). 





Since £t 49 clear that affidavits and written atatenanta are ade 
miseivie under international law, 1t follows that abkence of military 
necessity fa so ground for chsllenging their introduction in the nregant 
ense. Honce, the introduction of relevant affidavits and other written 
instruments was proper and violated no right of the accused. 


Hearsay evidence, lika offidevita, has probative value differ 
ing only in degroo, and the commission properly adaittea such svidance 
(8.9) tobe given euch weight as the commission disened it to he ane 
titled. In peseing, it 1a noted that Lieutenant Day, a menber of the 
prosecution, testified with respect to the taking of an affidavit (a 4, 
R111), efter which it wae received in evidence, ani the lav nenber 
Yuled that Lieutenant Day's a seararnce before the commlacton.of a wite 
nega did not disqualify nin to further vartioipate in the prosecution. 

This was not error. 


Tha record, conuidered in the Light of the foregoing comments, 
econtaing no gvidence erronousiy admitted incontriventior of the princte 
ples,, nor bayond the linits of the evidentiary acope of trirle before 
military comatagions conducted under tnternsttonel law. 


The SoMpeveney. of tha avidante received by the commission have 
dag now been shown and determinadl, tiers remains the aufficilency to be 
considered with rscpact to the offanase of which necused vas found 
gallty.’ 


As to scocifieatioa 1, an sbundance of accumilative and corroborative 
avidenca showa that accusal ln tbe fora part of 1948 in conjunction or 
participating with other naned ind&viduals, beat an Amariean prisoner of 
war named Tena, using clubs and knotted ropas on several occasions an 
at several placed in the Miteuchimea Prisoner of Wer Onmp and, shortly 
efter one such beating, Teas died, which death, es shown by exper medie 
Cal testinony, might be expected to follow such bertings. While the 
death certificate stetes “acute enteritina® es the come of death, the 
Japanead medicel officer who prepared it 41d not reend! siening it, 
and moreover, he etated thet he, unier sunerior orders, stened death 
certificates without knowing the cause of death. Any nremmption of 
ragularity in fovor of the issuances of the doath certificate ia theres 
fore destroyed, ani ite credibility diecredited. Asevsed was variously 
referred to in $he record 2s Tauchiy«, Tsutchia, Taces, Tehehie, Tuchye, 
Tehisia San, ‘uchiysh ani “Little Glass Fya". Froof of identy ty meane 
of affidavite can be expactel to be difficult, but under the rule of 43am 
tonuans, the similarity of wound es seppliei to the accused's name 
in the present case, leaves no doubt that he is noe and the sama peraun 
referred to by the difforent nsmes, who perpetrated the alleged strogi- 
ties. 
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aa to Specification 2, Sergeant Lundquist perconslly relates 
the circurstunces of the beating administered to him by the eceused aid 
other nansd individuals (2c 24). While mo rule existe to -reclude = 
finding of gulity from resting on a single aifidevit, such is not the 
prevelence of conditons fertile for the commission of such abrocittast 
and thie affords substantia corroboration thereof. 


As to Spacification 7, the evidence (x 27) wan supplicsd by a 
vietim of the etrociiy who narreged hia aperienee as one of the prison - 
\ ers formed in two ranka ad forced to alap each other while accused and 
ether guards went down the line beeting them with a club. Oormission of 
thie type of atrocity was not only coorrolorated by another prisoner of \ 
war (i 26) but by one of the defense witnesses (2 154) as wall. 


Cne prisoner states that accined was "particularly vicious and 
took 9 sadistic delight in beating mon with anything that cacme to his 
hande," whereas, on the other hand, deferse witnesses, all ci whom had 
some connection wtth Mitsushime Camp, were in untforn egreevent thet 
accused was “very sentle cad very considerate", "Anpsrtial and fair’ ond 
“executed his duty 2eithfelly", Peoullarily, hovever, none knew, or at 
lenst they did not remember, ef eny beatings in Hitsashine Cemp except 

a gew B@lappings as practiced in the Japanese Army. one witness had 

“heard” of Amert-sn end Britich prisoners teing lined u:. and forced to 

slep eadh other. 


Tt is notcble that defense witnesses kuaw anly one or twe of the 
top renking prisoners by aanc and the accused did not kuow either Teas 
nor Lundquist. This lack of obseryation, interest, or memory, mayvo well 
dear oa their credibility « including accuse, who, admitting hie lack of 
information, yet claimed that he "lookéd efter the protection and the 
interests” of the prisoners. 4 reasonable mind could not assoctate sube 
atantial credibility to auch testimony under the ciroumstencen. 


fho Commission found the evidence suffietent to ptove accused 
guilty of the specifications under consider tion, emi the record, in my 
Opinion, contains competent evidance to precve Layoul a ressonable doudt 
all @lements of the offenses charged in specification, 1, 2, -nd 7, and the 
charge, and the findings of guilty thereof, and, moreover, contaias no 
exter which projudicially affect tha subetantial rights of tha aceused . 
under toternationnl law before a militery conmiaseion such ua heard his Gane. 


6. econnendation! 


fhe maximum penalty for violation of the igus of war Leing death 
the sentence imposed is legal. <Accused, at the time of the al eged ofa. 
fense, wae a civilian, attached to the aray, living in Nagano Prefecture 
with his wife and two children. He had been working ae a civilian guard 
at the ditsushinea Prisoner of ‘iar Comp from Yecember, 1942 to Sentenber, 
1945, and formerly wae 2 copore] in the Japanese Aray, with prior active 
war service in China, where, in 1941, he received battbe injuries in the 
right shoulder and left cye, «9 a result of which he had an artifical 
eye. He testified thet he “looked after the protection and the dnteroat" 
of the prisoners and treated then "fairly and equarely", and implied to — 
the commission that his injuries incapacitated him from physically vere 
forming the offenees ascrived to him, oxcept for admitted Blap-ing. He 
was aware of hig ‘duty to protect and treat prisoners fairly, yet the evie 
dence overwhelmingly ehowa that he was wantouly derelict therein. ilis 
testimony in his own bobalf with his lack of resollection ond categorical 
denials lacks an 4ndieia of credence inescarebly apparent from a review 
of the record. No basis is fount at this tino for clemency or witigntion 
of the term of confinement adjaiged. 


Subsequent to the conclusion of the trial, petitions have been 
received from accused, and from others in hin behalf, asking clenency 
and urging a8 receons therefor, accused's orevious good personal back- 
eround toget her with the oe heriship in sacneed's family arising 
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from his confinement. This tasia for secking clenency is one that nore 
mally or frequently, follows eo conviction, -nd presents nothing peculiarly 
porsuasiwe nor apeeiallly noticesble in affecting accused's positon. 

The petitions are att ached to the record and heving been considered, I 
find nothing therin to warrant Slemency 26 this time. 


‘eoordinely, approval of the sentence is recone: 
tion of the Sugeno Prisen as 


proper suthority shall dast 


ended and designa= 
the plece of confinanent until such time as 


gnate or establish any other place of conf inemant sq 


A forn of action designated to affect the foregoing te attached 
for your oenniterst lon. end signature, should it moet with your approval. 


BOARD OF REVIBW: 


clea Tae 
RICHARD RBICHNAMN im 
it. Sol. JAGD i 


BENJAMIN CG. wIhLIs, 
Cant, 3 JAGD, 


1 heve rend the record of trial and I concur in the foregoing review. 


GAXLE H. NICHOLS. 
Lb. Col, TAG 
AQts Steff Judge Advocate. 
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